
NLRB RULES THAT EMPLOYEES 
M A Y USE EMPLOYER E-MAIL 

SYSTEMS TO ENGAGE IN 
CONCERTED ACTIVITY 

By Jack Blum, Paley Rothman 

Tn a recent decision, the National Labor Relations Board (NLRB) 
-*-ruled that employees who are granted access to their employer's 
e-mail system for business purposes are generally entitled to use these 
work e-mail systems to engage in discussions about the terms and con
ditions of their employment while on non-working time. This deci
sion, which applies to both union and non-union workplaces, over
ruled a precedential decision issued by the NLRB in 2007. As a result 
of this decision, many employers may need to revise their employee 
handbook provisions regarding the use of the employer s computer sys
tems in order to avoid a potential unfair labor practice charge. 

In Purple Communications, 361 N.L.R.B No. 126 (2014), an employer 
assigned its employees individual e-mail accounts on its e-mail system, 
which the employees could access from both their workstations and 
their personal computers and smartphones. The employees' use of the 
employer's e-mail system was subject to several provisions set forth 
in the employers handbook. One provision stated that access to the 
employer's e-mail system "should be used for business purposes only'' 
Another provided that employees were "strictly prohibited" from using 
the e-mail system to engage in activities on behalf of "organizations or 
persons with no professional or business affiliation with the Company" 
or to send "uninvited e-mail of a personal nature." 

The NLRB charges at issue in Purple Communications arose out of 
an unsuccessful union organization election at two of the employer's 
worksites. The union filed objections to the election results, claim
ing that the employer's electronic communications policy interfered 
with the election. It also filed an unfair labor practice charge with the 
NLRB. Based on the union's complaint, the NLRB's general counsel 
issued a complaint against the employer regarding the policy. 

Section 7 of the National Labor Relations Act (NLRA) provides that, 
"[ejmployees shall have the right to . . . engage in other concerted ac
tivities for the purpose of collective bargaining or other mutual aid or 
protection." This right protects the efforts of employees to induce or 
initiate group action to improve the terms or conditions of employ
ment. Section 8(a)(1) of the NLRA provides that "[i]t shall be an 
unfair labor practice for an employer . . . to interfere with, restrain, or 
coerce employees in the exercise of the rights guaranteed in section [7] 
of this title." While many of the Section 7 rights are tied to collective 
bargaining and union membership, the "concerted activities" right 
does not require that the employee be a union member or that the 
activity have any connection to a labor union. 

The employers e-mail policy appeared to have sound support in the 
NLRB's 2007 decision in Register-Guard, 351 N.L.R.B. No. 70 (2007). 

There, in a case of first impression, the NLRB ruled that an employer 
could prohibit its employees from using its e-mail system for non-busi
ness activity if the prohibition was applied in a non-discriminatory 
manner. Accordingly, Register-Guard held that there is no statutory 
right to use an employer's e-mail system for Section 7-concerted ac
tivity. The NLRB based the Register-Guard ruling on a line of cases 
which had previously held that employers have a "basic property right" 
to restrict and regulate the use of their equipment. 

The Purple Communications decision did not distinguish Regis
ter-Guard, but rather overruled it outright. In doing so, the NLRB cited 
statistics showing that workers increasingly use e-mail in the perfor
mance of their jobs, and that employees' personal use of an employ
er's e-mail system is a common and accepted practice. The NLRB also 
criticized its Register-Guard predecessors for treating an e-maE system 
in the same manner as other types of physical equipment, noting that 
an employee's non-business use of an e-mail system would not inter
fere with other business uses of the e-maE system. In that respect, the 
NLRB found, the cases cited in Register-Guard involving an employer's 
copy machine, bulletin board, television and VCR, and telephone line 
were materially different from and not applicable to the use of an em
ployer's e-maE system. 

The NLRB did not stop with its assault on the Register-Guard majority's 
reasoning, however, and also attacked the reasoning of the equipment 
cases on which the Register-Guard decision relied. While acknowledg
ing that cases like Mid-Mountain Foods, 332 N.L.R.B. No. 19 (2000), 
did declare that "there is no statutory right of an employee to use an 
employer's equipment or media," the NLRB criticized such statements 
as dicta and unsupported by persuasive and substantive authority, and 
demeaned the principle itself as "hardly self-evident." By noting that it 
"questionjed] its validity elsewhere," the NLRB hinted that it may in a 
future case seek to curtaE the employer's broad control over its equip
ment that has been established in past precedents. 

Having discarded Register-Guard and seriously threatened its underly
ing principles, the NLRB held that employees did have a statutory right 
to use their employer's e-maE system to engage in Section 7 concerted 
activity during non-working time. WhEe the NLRB recognized that 
an employer could potentially show that "special circumstances" made 
a business-only prohibition necessary to maintain production or dis
cipline, it also hinted that such circumstances would rarely be present 
and would not justify a total ban on non-business e-mails. Because the 
NLRB described the new right to use an employer's e-mail system as 
a "presumption," it will be the employer's burden to show the exis
tence of special circumstances justifying a limitation on such use. 

The NLRB emphasized that its holding was limited in several respects. 
For instance, the NLRB made clear that an employer has no obligation, 
even under Purple Communications, to provide employees with access 
to its e-maE system in the first instance. Instead, the right to use the 
employer's e-mail for Section 7 activity arises only where the employer 
has provided an employee with access to its e-mail system for work-re
lated purposes. Nor did the decision require that non-employees be 
given permission to access an employer's e-mail system. In addition, 
employers are not precluded from enforcing uniform and non-dis-
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criminatory restrictions, such as prohibiting large attachments or the 
sending of audio or video files, in order to ensure the e-mail system's 
efficient functioning. Finally, Purple Communications does not affect 
the employer's right to monitor employees' use of an e-mail system or 
the right to notify employees of such monitoring. 

Both union and non-union employers will need to reevaluate their 
existing policies regarding e-mail usage in light of the new frame
work established in Purple Communications. Blanket prohibitions on 
non-business use of employer provided e-mail by employees will now, 
absent a very narrow exception for special circumstances, constitute 
an unfair labor practice. These restrictions should be curtailed so as 
to only prohibit such use during working hours. Notably, however, the 
NLRB's decision provided no guidance as to what constitutes working 
and non-working time, an area of ambiguity in the digital age when 
employees may send work-related e-mails from home via smartphone 
outside of the traditional working hours. In addition, policies relating 
to non-business related use of other types of equipment should also 
be reviewed in light of the NLRB's criticism of the equipment restric
tion cases as the NLRB has not been hesitant to apply newly-created 
policies, mcluding the one in Purple Communications, retroactively 
against employers. 

There may be a considerable delay before the policy announced in 
Purple Communications is subjected to judicial review. The NLRB re
manded the proceedings in Purple Communications to an adrninistra-
tive law judge to provide the parties an opportunity to present evidence 
and argument under the new standard. After the administrative law 
judge issues a new decision under Purple Communications' standard, 
there could be additional proceedings before the NLRB itself. Only af
ter those proceedings concluded would the policy finally be subject to 
review by a federal court. Because the NLRB will likely seek to enforce 
the new standard in the interim, employers may wish to comply while 
awaiting further developments. 

1- 29US.C. §157. 
2- See, e.g., Eastex, Inc. v. N.L.R.B., 437 U.S. 556, 565 (1978). 

3- 29 U.S.C. § 158(a)(1). 
4- See, e.g., Pressroom Cleaners, 361 N.L.R.B. No. 57 (2014); Pacific Lutheran Uni
versity, 361 N.L.R.B. No. 157 (2014); Huntington Ingalls Inc., 361 N.L.R.B. No. 
64 (2014). 

SUPREME COURT RULES THAT 
ERISA FIDUCIARIES HAVE 
DISTINCT LIABILITY FOR 

ONGOING DUTY TO MONITOR 
P L A N INVESTMENTS 

By Jessica B. Summers, Paley Rothman 

Tn a recent decision that has surely unnerved many retirement plan 
fiduciaries, the Supreme Court, in the case of Tibbie v. Edison Inter

national et al, No. 13-550,2015 WL 2340845 (May 18,2015), weighed 
in on the issue of whether a retirement plan fiduciary can be held liable 
for retaining an imprudently selected investment after the statute of 
limitation has run from the date of the initial selection of the invest
ment. 

Overruling the Ninth Circuit in a unanimous opinion, the Court 
held that retirement plan fiduciaries have an ongoing duty to mon
itor investments that is distinct from their duty to prudently select 
investments. As such, the Court established that, depending on the 
circumstances, the six year statute of limitation for breach of fidu
ciary duty under the Employee Retirement Income Security Act 
(ERISA) can extend not only from the date on which an investment 
was selected but from a later point at which the fiduciary was obli
gated to monitor the investment. 

The Tibbie case was brought by participants in Edison International's 
401(k) plan against the plans fiduciaries. The participants alleged that 
the fiduciaries imprudently, and in breach of their fiduciary duties, 
chose to offer participants six higher priced retail-class mutual funds 
when they could have offered lower cost institutional-class mutual 
funds. Of the six funds in question, three were added to the plan in 
1999 and three were added in 2002. The participants filed their claim 
in the U.S. District Court for the Central District of California in 2007. 

In deciding the case, the District Court held that the defendants had 
breached their fiduciary duties with respect to the three mutual funds 
selected in 2002. However, as to the mutual funds selected in 1999, the 
District Court held that the claims related thereto were barred by ER
ISAs statute of limitations. The ERISA statute of hmitations provides 
that a complaint must be filed within six years oP'thedate ofthe last ac
tion which constitutes a part of the breach or violation" or "in the case 
of an omission the latest date on which the fiduciary could have cured 
the breach or violation." The District Court reasoned that the selection 
of the funds had occurred more than six years prior to the filing of the 
complaint and that the funds had not undergone sufficient change in 
the preceding six years for the fiduciaries to have a duty to review the 
funds. The Ninth Circuit affirmed the District Court's decision. 

Reversing the Ninth Circuit's decision and remanding the case for fur
ther consideration, the Supreme Court relied heavily on the common 
law of trust, from which ERISA fiduciary duties are derived. The Court 
noted that both sides had acknowledged that, under the common law 
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