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Editor’s Note: 2020, and 2021 to date, has been a challenging year. My thoughts are 
with all of our readers and their loved ones. Best wishes for the remainder of 2021 
and future years. Jeff Mandell, the ERISA Law Group, P.A., Editor.

2021 Is (Finally) Here: What’s Ahead for 
Retirement Plans
Adrienne Robertson

A s we make our way into the new year, an overview of what lies ahead seems in 
order. While the landscape is broad, there are some items of particular note, 
including certain retirement plan relief provisions that were included in the 

year-end government funding bill; extended relief from the physical present require-
ment for notarization; and several SECURE Act provisions that become applicable in 
2021.

The Consolidated Appropriations Act, 2021 (the CAA) was signed into law on 
December 27, 2021, includes a disaster relief provision for individuals affected by 
Federal Emergency Management Agency declared disasters occurring between January 
1, 2020, through February 25, 2021 (excluding locations that were declared disaster 
areas only due to the coronavirus pandemic). Consistent with prior disaster relief 
measures, affected plan participants may take disaster relief distributions of up to 
$100,000; those distributions will be exempt from the 10 percent early distribution 
penalty and are not subject to 20 percent mandatory federal income tax withholding 
or the IRC section 402(f ) requirements. The distributions may be repaid to a quali-
fied plan or IRA within three years from the date of distribution as a tax-free rollover 
and may be included in income ratably over a three-year period. Affected participants 
may also recontribute hardship withdrawals taken from the plan for the purchase of a 
home in the disaster area if they were unable to purchase that home as a result of the 
disaster. Finally, plan loans may be made available to affected participants for up to 
$100,000 or 100 percent of the available account balance (adjusted, as applicable for 
other outstanding loans).

The CAA also provides some relief for plan sponsors with respect to the partial 
plan termination rules. As a general rule, a sufficiently significant reduction in plan 
participation (presumptively 20 percent or more) attributable to corporate actions, 
such as layoffs, will result in a partial plan termination, which requires immediate 
vesting of all affected participants regardless of the plan’s vesting schedule. The meas-
uring period for this determination is generally the plan year. The CAA provides that a 
plan will not be treated as having had a partial plan termination for any plan year that 
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includes the period of March 13, 2020 to March 31, 2021, if 
the active participant population on March 31, 2021 is equal 
to 80 percent or more of the active participant population 
on March 13, 2020. This relief should be of particular help 
for employers with calendar year plans who may have laid 
off a significant number of employees during the 2020 plan 
year, but did not rehire those employees until the first quarter 
2021.

Another area of relief in 2021 relates to the physical pres-
ence requirement for participant or spousal consent requir-
ing witnessed notarization. Earlier in 2020, in response to 
the coronavirus pandemic, the IRS issued Notice 2020-42, 
which provided relief from the physical presence requirement 
through the end of 2020, provide the requirements pre-
scribed in the Notice were met. IRS Notice 2021-3 extends 
the relief from the physical presence requirement through 
June 30, 2021. As such, plan administrators may continue to 
rely on web-based notarization services that meet the appli-
cable requirements.

With all the events that transpired in 2020, the Setting 
Every Community Up for Retirement Enhancement 
(SECURE) Act may feel like the distant past, but there are 
some key provisions that are becoming applicable or effec-
tive this year. These provisions include new eligibility require-
ments that apply to long-term, part-time employees and the 
lifetime income disclosure requirement.

The SECURE Act created a new eligibility provision for 
long-term, part-time employees. This will impact any plan that 
imposes a statutory hours requirement (i.e., 1,000 hours in a 
12-month measuring period) for entry into the plan. Under the 
new provision, an employee who works at least 500 hours in 
three consecutive eligibility computation periods will be eligible 
to make elective deferrals into their employer’s retirement plan 
as of the next statutory entry date. 2021 is the first year for 
which hours must be tracked to determine if this requirement 
is met (2024 is the first plan year in which an employee could 
enter the plan under the new rule). Entering the plan under 
this provision does make the employee eligible to receive em-
ployer contributions, and employees who enter the plan solely 
by satisfying this requirement may be disregarded for testing, 
coverage, and top-heavy purposes. However, if an employee 
who enters the plan under this rule later meets the statutory 
1,000–hour requirement, he or she would become a participant 
for all purposes under the plan. For plans that impose an hours 
requirement for entry and that outsource eligibility determi-
nation or hours tracking to their recordkeepers, plan sponsors 
should check with their plan recordkeeper to confirm that their 
recordkeeper will be able to support this provision for them.

Another SECURE Act provision with applicability 
in 2021 is the lifetime income disclosure requirement. 
Specifically, plan sponsors (or their recordkeepers) will be 
required to include, in at least one quarterly participant 
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statement every 12 months, an illustration depicting the 
participant’s account balance as an annuitized stream of in-
come at the hypothetical retirement age of 67. Under the 
SECURE Act, the disclosure requirement becomes effective 
12 months after the Department of Labor (DOL) provided 
guidance on the disclosure requirement. This DOL guidance 
was issued on September 18, 2020, making the effective date 
of the requirement September 18, 2021. The DOL has stated 
that September 18, 2021 opens the 12-month window dur-
ing which the disclosure requirement must be provided. For 
plans that provide statements on a calendar quarter basis, the 
first statement that could include this disclosure would be 
the one for the quarter ending September 30, 2021; the last 
statement that could include this disclosure and still meet the 

timing requirement would be the one for the quarter ending 
June 30, 2022. Plan sponsors may wish to check with their 
recordkeepers to confirm the timing for compliance with the 
disclosure requirement.

As a final thought, it is worth noting that several retire-
ment plan-specific bills have been introduced in Congress 
that appear to have bipartisan support. Whether any of those 
bills will become law in 2021 remains to be seen, but, if it 
does, 2021 could be a very busy year.

Adrienne Robertson is the Senior Director, Client Compliance and 
Consulting for Transamerica. She can be reached at 720-482-4662 or 
Adrienne.robertson@transamerica.com.

How Does ERISA’s New Proxy-Voting Rule Affect Your Plan?
Peter Gulia, Esq.

I n 2020, news explained a controversial rulemaking about 
how retirement plans vote their shares of stocks. The 
news focused on voting proxies for an operating company. 

Think, for example, McDonald’s, Microsoft, or Walmart. But 
the rule, which interprets the Employee Retirement Income 
Security Act of 1974 (ERISA), applies also to voting shares of 
an investment company, a mutual fund.

Most funds do not call for yearly votes. But sometimes 
a fund presents a question for shareholders’ vote. Few plans 
collect participants’ voting directions. And when an invest-
ment manager’s scope is limited to selecting mutual funds for 
a plan’s investment alternatives, many such managers do not 
accept responsibility to vote a plan’s fund shares. That often 
leaves the employer as the fiduciary with authority to vote.

The rule assumes cost-benefit evaluations. Under the 
new rule (effective January 15, 2021, if Congress does not undo 

the rule), a fiduciary must vote if the matter being voted on 
would meaningfully affect the value of the plan’s investments 
after counting the costs of voting. Conversely, a fiduciary must 
not vote if winning the right answer on the question presented 
would not improve the plan’s investments, again after count-
ing the costs. The costs to be considered include expenses for 
advice or analysis about how to vote on a question presented.

Conclusion. Before wasting any expense to analyze how 
to vote on a mutual fund’s question, a fiduciary might first 
consider whether it makes sense to vote.

Peter Gulia is a lawyer with Fiduciary Guidance Counsel, which 
focuses on advising retirement plan fiduciaries, investment advisers, 
and other service providers. You can reach him at 215-732-1552 or 
Peter@PeterGulia.com.

LEGAL UPDATE

IRS New Guidance on State Unclaimed Property Laws and IRS Helpful 
Reminders on Missing Participants
Marcia S. Wagner, Esq.

A fter years of public commentary, the Internal 
Revenue Service (IRS) addresses, for the first time, 
whether a plan should withhold income tax when 

making a transfer of a participant’s accrued benefit to a State 
unclaimed property fund, and whether, after such a transfer 

occurs, the participant is barred from making a rollover of 
those amounts.

There is great need for this guidance because retirement 
plans have a perennial problem with missing participants, es-
pecially when the plan is required to make a distribution. 

mailto:Adrienne.robertson@transamerica.com
mailto:Peter@PeterGulia.com
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The Department of Labor (DOL) has historically taken the 
position that State unclaimed property laws are preempted 
by Title I of the Employee Retirement Income Security Act 
(ERISA), and hence are unenforceable. In 2014, however, 
the DOL permitted the limited voluntary use of such laws 
for missing participants in a terminated defined contribution 
plan. Subsequently, in the absence of further guidance, some 
ongoing retirement plans have also resorted to such trans-
fers. Now the IRS addresses the tax consequences when these 
transfers occur, although not whether such transfers in on-
going plans are permissible under Title I.

Revenue Ruling 2020-24 addresses the situation 
where a participant has not made a withholding election 
and the plan transfers the participant’s accrued benefit to 
a State unclaimed property fund. The IRS instructs re-
tirement plans to issue 1099-Rs covering any amounts so 
transferred, and instructs the plan to deduct appropriate 
income tax and to include the amount withheld on the 
1099-R as well. The revenue ruling gives plans a grace pe-
riod to come into compliance, and does not address any 
other applicable law.

In Revenue Procedure 2020-46, the IRS announces 
that a plan participant may be eligible for a conditional 
waiver of the 60-day rollover restriction if the participant 
self-certifies that the reason for the inability to “complete” 
the rollover was due “to the distribution made to a state un-
claimed property fund.” Without explanation, the revenue 
procedure instructs that the participant, once the reason 
no longer prevents, should then be able to roll over “the 
amount distributed (which includes any amount withheld 
for income tax).”

Both of these guidance documents leave unanswered 
more questions than they answer. For instance, neither pro-
vides any detail as to why, and in what form, the amounts were 
transferred from a plan to a State fund. Does the guidance 
refer to transfers due to a plan termination? Or to account 
transfers of missing participants (i.e., collectively, unlocated 
or unresponsive participants) in ongoing plans? The ERISA 
Advisory Council and the Government Accountability Office 
(GAO) each pointedly examined similar unanswered ques-
tions directed to the IRS, the DOL and the Pension Benefit 
Guaranty Corporation (PBGC) (the responsible Agencies) in 
recent reports. The IRS and PBGC tacitly acknowledge that 
the DOL has the authority for, but has not answered, the 
biggest question of all—whether ongoing retirement plans 
are ever permitted, under Title I of ERISA, to transfer plan 
assets attributable to missing participants to State unclaimed 
property funds.

There is now some indication that the Agencies have 
heard and are considering additional guidance on missing 
participants. For now, the focus should be on reducing a 
plan’s number of missing participants.

Recent IRS Procedures Regarding 
Searching for Missing Participants and 
Beneficiaries

IRS backs up these important changes by issuing a 
“Snapshot” (a public reminder of other recent IRS guidance) 
that may assist ongoing retirement plans to avoid using trans-
fers to these State Funds at all. The Snapshot highlights IRS 
guidance for locating missing participants when a retirement 
plan is required to take certain actions. The Snapshot also 
offers helpful cross references to search methods described 
in DOL Field Assistance Bulletin (FAB) 2014-01 for ter-
minating defined contribution plans, and the PBGC search 
standards for terminating defined benefit and defined contri-
bution plans intending to use the PBGC program for missing 
participants.

As many defined benefit plans know, and individual 
account plans are learning, the DOL appears to expect on-
going plans to make a sea change in how they handle missing 
participants. According to the DOL, the Department used 
its enforcement arm to collect, in 2018, over $1.1 billion on 
behalf of 21,000 previously “missing” participants in ongoing 
defined benefit plans. The DOL obviously expects plans, 
both defined contribution and defined benefit, to pick up 
the tempo.

Fiduciaries of ongoing plans are still on their own as to 
permissible next steps after a prudent search, so until there is 
further guidance, ongoing plans are well advised to focus on 
best practices for locating missing participants.

IRS Missing Participant Guidance
The publications highlighted in the Snapshot provide 

that the IRS will not challenge a plan’s qualified status if the 
plan has followed the IRS guidance:

1. Required Minimum Distributions—The IRS will not 
disqualify a plan for failing to commence or make a re-
quired minimum distribution if the plan has done a 
diligent search which must include searching plan and 
related plan records, sponsor or publicly available records 
or directories for alternative contact information; using a 
commercial locator service, a credit reporting agency, or 
a proprietary Internet search tool for locating individu-
als; and attempting contact via USPS certified mail to 
the last known mailing address, or through other appro-
priate means, for any address or contact information (in-
cluding use of email addresses and telephone numbers). 
IRM 4.71.1.4 (15).

2. EPCRS Corrections—When additional benefits are 
owed, the IRS guidance calls for a “reasonable” search 
for current or cashed out former participants not 
located after a mailing to the last known address. These 
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reasonable actions include, but are not limited to, mail-
ing to the individual’s last known address using certified 
mail, and, if that is unsuccessful, using an additional 
search method, such as a commercial locator service, a 
credit reporting agency, or Internet search tools. If the 
reasonable search fails, the IRS reminds plans that the 
search is only reasonable if the additional benefits will be 
available if the individual is later located. Proc. 2019-19, 
Section 6.02(5)(d)(1).

3. Suspension of Benefits Notices from Multiemployer 
Plans—The search guidance for multiemployer sus-
pension of benefits notices calls for similar reasonable 
actions, but also includes contact with bargaining parties 
for the plan and other related plans. The examples indi-
cate that a plan needs to get near perfect notice delivery 
(fail rate of no more than 50 out of 5,000 participants) 
to the affected participants, even if it means using com-
mercial locator services. 26 CFR 1.432(e)(9)-1.

Department of Labor Guidance on Missing 
Participants in Terminating Defined 
Contribution Plans

Some plan administrators have effectively extrapolated 
search methods for ongoing plans from DOL FAB 2014-01 
which describes search steps that would be prudent for a plan 
fiduciary to take to make the distributions necessary to ter-
minate a defined contribution plan with missing participants. 
The FAB recognizes that these plan fiduciaries have no choice 
but to make the necessary distributions and describes what 
the Department believes would be reasonable and prudent 
alternatives given that a plan fiduciary’s choice of a distribu-
tion option for a missing participant’s account balance is a 
fiduciary decision.

The FAB first suggests that some search methods are so 
effective as to be the first prudent steps to locate a missing 
participant: 1) use certified mail; 2) check the records of the 
employer and of “related plans” for up-to-date information; 
3) attempt to identify and contact any beneficiaries desig-
nated under the employer’s plans to obtain contact informa-
tion; and 4) use free electronic search tools (such as Internet 
search engines, public record databases, and social media). If 
these methods fail to locate a missing participant, the FAB 
suggests that a plan fiduciary, after considering the size of 
the account balance and the cost of additional search efforts, 
could, but is not absolutely required to, use commercial lo-
cator services, credit reporting agencies, information brokers, 
investigation databases, Internet search tools and similar serv-
ices that may involve charges.

Because the DOL recognizes that plan administrators are 
compelled to follow through on a direction to terminate a 
plan, the DOL offers alternatives if all of the search methods 

fail to locate or establish contact with a missing or unrespon-
sive participant. First, the FAB encourages plans to make use 
of the IRA safe harbor direct rollover provision described in 
the Department’s regulation for distributions from terminat-
ing individual account plans at 29 C.F.R. 404a-3. In order to 
encourage use of this option, because it preserves tax deferred 
status for the participant’s account, the FAB suggests that a 
plan fiduciary’s choice of a provider would be considered pru-
dent if the standards described in the regulation are followed.

If the fiduciary cannot find a provider to accept a direct 
rollover, or chooses not to use that option for some other 
“compelling” reason, the FAB permits two other options; 
transferring the benefit to an interest-bearing account (in the 
name of the missing participant) in a federally insured bank, 
or transferring the account balance to a State unclaimed pro-
perty fund. The FAB cautions that the plan fiduciary must 
consider whether either of these options is prudent, consid-
ering the adverse tax consequences to the participant.

Analysis
A retirement plan with missing participants should be 

able to construct a prudent search approach using a combina-
tion of factors from the Agencies’ guidance. Clearly, mailing 
a notice or check to a participant’s last known address is not 
sufficient (and DOL has indicated that routinely returned 
plan mailings should alert the prudent plan administrator to 
employ other methods on a regular basis). It appears that a 
plan may take graduated steps, perhaps next resorting to cer-
tified mail, or using alternative addresses located by making 
contact through other related plans, or perhaps through re-
lated organizations, if relevant, or by contacting any benefi-
ciaries designated in the plan or related plans. The Agencies 
all suggest using free Internet tools as well—the DOL noting 
success with such simple methods.

If all this fails? In describing further methods that may 
be necessary for the search to be deemed reasonable, diligent 
or prudent, the Agencies all include using commercial locator 
services, and/or credit reporting agencies. At this step, it does 
not seem unreasonable for a plan administrator to follow the 
DOL’s guidance for terminating plans and consider the cost 
of this type of service for locating missing participants with 
very small account balances. Also, although the IRS seems 
to imply only a very low fail rate is acceptable, at least for 
suspension of benefits notices, it seems reasonable to assume 
that the Agencies will understand that every plan will have a 
certain number of permanently missing participants.

Conclusion
Assuming that an ongoing retirement plan may be able 

to reduce the burden of missing participants on plan admin-
istration, plans still need guidance on next steps. Until the 
DOL, or the Agencies together, provide guidance on the 
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handling of plan assets attributable to missing participants, 
some plans will continue doing what the IRS guidance sug-
gests they are already doing, but others will hold on to plan 
assets indefinitely.

However, perhaps the PBGC approach is an indica-
tion of the direction in which the government is moving, 
perhaps with the encouragement it has received from the 
ERISA retirement plan community. DOL FAB 2014-01 
acknowledged the upcoming PBGC program authorized 
under the Pension Protection Act of 2006 and noted that 
the Department intends to reevaluate the FAB guidance 
for terminating plans after the PBGC program is in place 
because “. . . the ability to transfer missing participants’ 

benefits to . . . a PBGC administered program will change 
the decisional environment fiduciaries face when choosing 
among distribution options.” The same may be true for 
treating missing participant benefits in ongoing retirement 
plans as well, if Congress follows through on the bipar-
tisan and industry-supported Retirement Savings Lost and 
Found Act of 2020, and the Securing A Strong Retirement 
Act of 2020.

Marcia S. Wagner is the Managing Director of The Wagner Law 
Group. She can be reached at 617-357-5200 or Marcia@Wagner  
LawGroup.com.

Q & A

SECURE ACT 2.0—Important 401(k) Legislation May Be  
on the Horizon
Michael Coyne, Esq.

D uring the last week of October, House Ways 
and Means Committee Chairman Richard Neal 
(D MA) and Ranking Member Kevin Brady  

(R TX), introduced a bipartisan retirement bill, the 
Securing a Strong Retirement Act of 2020, also referred to 
as SECURE Act 2.0. While the legislation died with the 
last Congress, it is certain to be reintroduced in 2021. The 
bill has a number of provisions that are very positive for 
small businesses.

Paula Calimafde is a benefits attorney practicing in 
Maryland who also serves as Chair of the Small Business 
Council of America, an organization representing family and 
privately owned businesses that works to simplify federal tax 
and employee benefits law and regulations affecting those 
businesses. Paula has been an extraordinary advocate for 
many of the provisions in this new legislation and we asked 
her to talk about what is in the legislation and how it might 
benefit small businesses. Paula can be reached at (301) 951-
9325 or at calimafd@paleyrothman.com.

Q  Paula, why are you excited about this new legislation?  

A  I think most of us would agree that the SECURE Act 
contained some poison pills for small businesses or their 

owners. In addition to eliminating the so-called “stretch IRA,” 
the Act provided for outrageous increases in penalties prima-
rily affecting small businesses. SECURE Act 2.0 includes 
provisions that are generally positive for small businesses and 

that are changes for which we have been advocating for sev-
eral years.

Q  What provision of the new law do you think will be of 
most interest to plan administrators?

A  I think the provision regarding qualified automatic 
enrollment will be of interest. SECURE Act 2.0 will 

require automatic enrollment in new 401(k), 403(b) and 
SIMPLE plans. All other new plans would be required to 
have automatic enrollment upon participants becoming el-
igible with a minimum auto deferral of 3 percent but not 
more than 10 percent. If the percentage is less than 10 per-
cent, it automatically escalates each year by 1 percent until 
it reaches 10 percent. Employees can opt out. However, 
all existing 401(k), 403(b) and SIMPLE plans would be 
grandfathered from this new requirement. Also exempt 
would be businesses who have not been in business for 3 
years, those with 10 or fewer employees, government and 
church plans.

Additionally, Ways and Means listened to our concerns 
with respect to administrative problems that small businesses 
could have with a required automatic enrollment provision 
by including a safe harbor for corrections of employee elective 
deferral failures. This section provides for a 9½ month “grace 
period” after the end of the plan year in which the errors 
occurred to correct “reasonable” errors made by employers 
administering these required automatic enrollment and auto-
matic escalation provisions.

mailto:Marcia@WagnerLawGroup.com
mailto:Marcia@WagnerLawGroup.com
mailto:calimafd@paleyrothman.com
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Q Earlier, you mentioned the high penalties imposed on 
small businesses with respect to compliance issues. Is 

there any relief here?

A  Yes. As you know, prior to 2018, the user fee under 
the Voluntary Compliance Program was based upon the 

number of plan participants. For plans with 28 participants 
or less, the VCP user fee was only $500. Beginning in 2018, 
the user fee was calculated on the basis of plan assets. For 
plans with less than $500,000 of assets, the fee increased to 
$1500. For plans with assets between $500,000 and $10 mil-
lion, the fee increased to $3000.

The legislative response to our concern was to expand the 
Employee Plans Compliance Resolution System. A number 
of small business groups, including the SBCA, and groups 
representing plan administrators have been asking Treasury/
IRS to expand EPCRS to allow for more self-correction. This 
legislation expands the scope of EPCRS. The summary of 
the bill acknowledges that it can be burdensome to go to the 
IRS to correct a single loan error and explains that “the bill 
would allow for correction of many plan loan errors through 
self-correction.”

We know not only is it burdensome to go to the IRS 
but also expensive if you are a small business. When IRS sig-
nificantly increased the fees for small business plans to go 
through VCP, we asked them to expand the types of errors 
that could be fixed by self-correction. The IRS responded to 
some extent, but this legislation would expand it even fur-
ther. This is obviously a provision that the SBCA strongly 
supports.

Q  Is there relief from any other fees?  

A  The penalty for failing to take a required minimum 
distribution would be reduced from 50 percent to 25 

percent. If the failure to take the RMD from an IRA is cor-
rected in a timely manner (defined in the bill), the excise tax 
is further reduced from 25 percent to 10 percent. The SBCA 
has been a proponent of this change for years. The current 
penalty is confiscatory particularly when it is the result of an 
administrative mistake.

Q  Are there any other changes that will directly affect 
plan administrators?

A  Included in the legislation is a provision entitled, 
“Review and Report to the Congress Relating to 

Reporting and Disclosure Requirements.” This section 
seems to have been lifted verbatim from the SBCA position 
paper—“Simplifying and Promoting the Small Business 
Retirement Plan System.” As noted in the bill summary, 

the Secure Act 2.0 directs “Treasury, DOL and PBGC to 
review the current ERISA and Code reporting and disclo-
sure requirements and make recommendations to Congress 
to consolidate, simplify, standardize and improve such 
requirements.”

While most of the provisions in Secure 2.0 are favorable, 
an unexpected and unwanted change from current DOL 
requirements is a proposed amendment to ERISA to provide 
with respect to defined contribution plans (unless a partic-
ipant elects otherwise), that the plan must provide a paper 
benefit statement at least once annually. For a defined benefit 
plan, unless a participant elects otherwise, the statement that 
must be provided once every 3 years under ERISA must be a 
paper statement.

Q  Paula, for many years you have expressed your con-
cerns that older employees should have more oppor-

tunities to save more and be better prepared for retirement. 
Does anything in the new law address these concerns?

A  Actually, there are three important provisions that 
address these concerns. First, it provides for higher 

catch-up contributions. Individuals who have attained the 
age of 60 would be able to contribute $10,000 rather than 
the current $6,500 level for individuals who are 50 or older. 
There are similar increases for SIMPLE plans—the $3,000 
level is in place between ages 50 and 59 and then at age 60 
the amount would increase to $5,000. Both amounts are 
indexed. This is a welcome change.

Additionally, the required beginning date for required 
minimum distributions would be pushed back from age 
72 to age 75. One of SBCA’s suggestions to Congress 
for many years has been to move back the required be-
ginning date to 75 because it is not prudent to require 
people to take money out from their retirement plans or 
IRAs before they need it to live on, particularly because 
people are living longer. As you know the SECURE Act 
recently moved back the required beginning age from 
70½ to 72 and this new bill would move it back another 3 
years. Obviously, this is a change that the SBCA strongly  
supports.

Finally, another idea promoted by the SBCA was to 
eliminate any required minimum distributions for those par-
ticipants with retirement plan accumulations below a certain 
amount. The SBCA suggested $150,000—SECURE Act 
2.0 provides that if the aggregate amount of retirement plan 
assets from plans and IRAs (not counting defined benefit 
plans) is $100,000 or less as of the December 31 of the year 
before the participant or owner attains age 75, the individual 
will have no required minimum distributions. However, 
there is no such exemption for RMDs from defined benefit 
plans.
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Q  We will not be able to discuss all of the provisions in 
the new legislation. Can you summarize those other 

provisions that you find particularly important?

A  There are two provisions that relate to the original SECURE 
Act. You may recall that the SECURE Act provided for 

a new eligibility requirement for 401(k) plans for employees 
who completed 3 consecutive years of service with at least 500 
hours of service. Under this provision these long-term, part-time 
employees were able to participate in the 401(k) portion of the 
plan but were not entitled to any employer contributions. Secure 
Act 2.0 reduces the 3-year period of service to 2 years.

Qualifying longevity annuity contracts (QLAC’s) which 
in effect allow participants to manage their longevity risk are 
made more attractive by Secure Act 2.0, reducing limits placed 
on them by IRS by repealing the 25 percent limit and increas-
ing the dollar limit from $135,000 to $200,000. This is wel-
come news since purchasing a QLAC with a portion of the 
account balance allows a participant that purchased the QLAC 
to be paid out as an annuity starting at a later date such as 75 
or 80 which will continue until death. This section would also 
make it easier to purchase QLACs with spousal rights.

Here is a quick rundown of some other interesting 
provisions:

 ◼ Employers would be permitted to make match-
ing contributions under a 401(k), 403(b) or 

SIMPLE IRA with respect to “qualified student loan  
payments.”

 ◼ The legislation would create a national online lost and 
found for Americans’ retirement accounts by using data 
that employers are already required to report to Treasury. 
This is something that would be welcomed by many 
small businesses.

 ◼ A provision would allow employers to give small fi-
nancial incentives—like giving out gift cards in small 
amounts—in order to induce plan participants to make 
401(k) contributions.

 ◼ The legislation would increase the credit for small em-
ployer retirement plan startup costs.

Q  Any final comments?  

A  The SBCA will continue to monitor the bill’s prog-
ress and advocate on behalf of common-sense propos-

als to help small businesses—many of which are reflected in 
this bill. If any of your readers want to learn more about the 
SBCA or to become involved, I invite them to visit our web-
site at www.sbca.net or contact me.

Michael Coyne is an attorney with Waldheger Coyne in Cleveland, 
Ohio. He can be reached at 440-835-0600 or mikec@healthlaw.com.

BENEFITS CORNER

William F. Brown, Esq.

DOL Announces Exemption Regarding 
Investment Advice

The Employee Benefits Security Administration (EBSA) 
has released Prohibited Transaction Exemption 2020-02, 
which is intended to improve investment advice for workers 
and retirees with assets in employee benefit plans.

This exemption is a continuation of the effort to update 
the 1975 regulation regarding the definition of a “fiduciary.” 
In 2016, the DOL finalized an update of that regulation, 
along with new prohibited transaction exemptions, but in 
2018, the Court of Appeals for the Fifth Circuit vacated 
that rulemaking and the new exemptions in Chamber of 
Commerce of the United States v. U.S. Department of Labor. 
The DOL issued a proposed class exemption last July and this 
final exemption incorporates comments regarding that pro-
posal. The exemption allows investment advice fiduciaries to 
offer a wide array of investment advice services in compliance 

with “Impartial Conduct Standards,” which are a best interest 
standard, a reasonable compensation standard and a require-
ment to make no materially misleading statements.

In a related op-ed, DOL Secretary Eugene Scalia wrote 
that the new exemption “will help ensure that American work-
ers and retirees have access to high-quality investment advice 
at a fair price.” He also noted that the exemption “dovetails 
with a package of investor-oriented measures adopted last 
year by the Securities and Exchange Commission. For the 
first time, our agencies are aligned on a coherent framework 
centered on ensuring that American workers and retirees re-
ceive advice in their best interest, across the spectrum of in-
vestment professionals and account types.”

Legislative Efforts to Build on the SECURE 
Act

In December 2019, President Trump signed the Setting 
Every Community Up for Retirement (SECURE) Act, which 

www.sbca.net or contact me
mailto:mikec@healthlaw.com


9VOL. 28, NO. 2  •  FEBRUARY 2021

© 2021 CCH Incorporated. All rights reserved.

raised the trigger age for Required Minimum Distributions 
(RMDs) and the age for IRA contributions, expanded access 
to lifetime income products within retirement plans, and 
encouraged multiple-employer plans, among other things. At 
least two bills in Congress are gaining support and may also 
become law in 2021.

In the Senate, Republican Rob Portman of Ohio and 
Democrat Ben Cardin of Maryland have introduced the 
Retirement Security and Savings Act. In the House, Democrat 
Richard Neal of Massachusetts and Republican Kevin Brady 
of Texas have introduced the Securing a Strong Retirement 
Act. Both proposals would raise the amount of “catch-up” 
deferrals for 401(k) participants, remove RMD barriers for 
life annuities, allow employer contributions that match stu-
dent loan repayments by employees, and permit employers 
to provide financial incentives to encourage participation in 
retirement plans.

The House bill would also allow consolidation of defined 
contribution plan notices, allow non-spouse beneficiaries to 
roll assets into a retirement plan, clarify the treatment of dis-
tributions of annuity contracts, eliminate a penalty on partial 
annuitizations, and eliminate taxes on certain distributions. 
The Senate proposal would allow multiple-employer 403(b) 
plans, require paper statements in certain situations, and add 
technical corrections to the SECURE Act.

Waiting for Congress to act on legislation can be a fool’s 
errand, but sometimes sensible ideas do actually become law. 
These proposals would improve plan administration, so we 
shall see whether at least part of them survive the Washington 
gridlock.

DOL Finalizes Proxy Voting Rule
The DOL has amended its regulation regarding invest-

ment duties to address the application of the ERISA duties of 
prudence and exclusive purpose to the exercise of shareholder 
rights, including proxy voting, the use of written proxy vot-
ing and guidelines and the selection and monitoring of proxy 
advisory firms. According to the accompanying press release, 
the final rule is intended to protect the interests of partici-
pants and beneficiaries by: (1) confirming that proxy voting 
decisions and other exercises of shareholder rights must be 
solely in the interest of, and for the exclusive purpose of, pro-
viding plan benefits to participants and beneficiaries consid-
ering the impact of any costs involved; (2) ensuring that plan 
fiduciaries do not subordinate the interests of participants 
and beneficiaries in their retirement income or financial 
benefits under the plan to any non-pecuniary objective, or 
promote non-pecuniary benefits or goals; and (3) improving 
fiduciary practices relating to the selection and monitoring of 
proxy advisory firms.

According to Secretary Scalia, the new rule establishes 
“appropriately-tailored safeguards for employee benefit plans 

using a principles-based approach.” The acting head of EBSA, 
Jeanne Klinefelter Wilson, added that “ERISA plan fiducia-
ries must put the growth and security of workers’ retirement 
savings first.” She added that the new rule “will help ERISA 
plan fiduciaries follow the law and navigate their prudence 
and loyalty duties when exercising shareholder rights and 
obligations.”

Latest COVID Legislation Addresses 
Partial Terminations

Treas. Reg. § 1.411(d)-2(b)(1) specifies that a “partial 
termination” of a plan occurs when a group of employees 
who were plan participants are excluded from the plan ei-
ther by plan amendment or by severance of employment with 
the plan sponsor. The regulation provides that if a partial ter-
mination occurs, then all affected participants become fully 
vested in their plan accounts. An example is a company sel-
ling a business unit to another entity, thereby ending the em-
ployment of all the unit’s employees. Of course, this means 
that there are no forfeitures from the affected participants, 
which could be used to offset employer contributions or pay 
plan expenses.

Unfortunately, the regulation only states that the deter-
mination of a partial termination is based on facts and circum-
stances, and it is often difficult for an employer to determine 
whether a partial termination has occurred. Fortunately, the 
most recent COVID legislation contains a bright line safe 
harbor that will lessen the uncertainty regarding the existence 
of a partial termination. Doug Neville’s Last Word article in 
this issue further discusses the new law and safe harbor. Note 
that hiring or rehiring employees is not the only way to meet 
this new safe harbor test. The sponsor could also increase its 
headcount by a plan amendment that expands participation 
to include part-time employees or another excluded class of 
employees.

New Disaster-Related Relief Provisions
The appropriation legislation accompanying the recent 

COVID relief has several disaster-relief provisions for defined 
contribution plan participants residing in a qualified disaster 
area. A “qualified disaster area” is generally defined as any 
area where a major disaster was declared by the President dur-
ing the period beginning on January 1, 2020, and ending on 
February 25, 2021, if the period during which such disaster 
occurred (the “incident period” specified by FEMA), began 
on or after December 28, 2019, but on or before December 
27, 2020, the date of the Act’s enactment. This does not 
apply to an area where the President declared a disaster only 
on account of the pandemic, however.

An impacted participant may take a distribution from a 
DC plan or IRA of up to $100,000 and avoid the 10 percent 
early-withdrawal penalty. If an individual is affected by more 



10 401(k) ADVISOR

REGULATORY AND JUDICIAL UPDATE

IRS Clarifies Vesting Rules for Long-Term, Part-Time Employees

The IRS has issued guidance clarifying the effect of the extension, under the SECURE Act, of 401(k) plan eligibility to 
long-term, part-time employees. The requirements go into effect in 2021, but new vesting rules will require employers to 
begin accounting for the service of such employees before 2021.

Extension of eligibility to long-term, part-time employees. 401(k) plans, effective for plan years beginning after December 
31, 2020, must have a dual eligibility requirement, under which an employee’s right to make elective deferrals is conditioned 
on completion of either one-year-of service (not to exceed 1,000 hours) or three consecutive 12-month periods of service in 
which the employee has completed at least 500 hours of service (Code Sec. 401(k)(2)(D)). Note, however, the modified eligi-
bility requirements do not also entitle such part-time employees to matching or profit-sharing contributions.

Years of service before 2021. IRS has clarified that, although the amendments apply to plan years beginning after December 
31, 2020, 12-month periods beginning before January 1, 2021 are not taken into account (IRS Notice 2020-68, Sec. C, 
I.R.B. 2020-38).

Employee must attain age 21 by end of period. The expanded three consecutive years of service eligibility track would not 
be available to an employee unless the individual attains age 21 by the close of the last of the three consecutive 12-month 
periods (Code Sec. 401(k)(15)(A)). Once a long-term, part-time employee meets the age and service requirements, the em-
ployee must be able to begin participation in the plan no later than the earlier of: (1) the first day of the first plan year begin-
ning after the date on which the employee satisfied the age and service requirements, or (2) the date 6 months after the date 
on which the individual satisfied those requirements.

Employees not eligible until 2024. Given the required 3-year period of service, beginning January 1, 2021, part-time 
employees will not become eligible under the new rules until 2024.

Vesting rules of long-term, part-time employees. In determining whether an employee under the 500-hour track has a 
vested nonforfeitable right to employer contributions under the plan, each 12-month period for which the employee has at 
least 500 hours of service will be treated as a year of service (Code Sec. 401(k)(15)(B)(iii)). This special vesting rule will con-
tinue to apply to a long-term, part-time employee even if the employee subsequently completes a 12-month period during 
which the employee completes at least 1,000 hours of service (Code Sec. 401(k)(15)(B)(iv)).

Take into account all years of service with the employer in determining nonforfeitable right to employer contributions. 
IRS has confirmed that, generally, all years of service with the employer or employers maintaining the plan (including those 
before January 1, 2021) must be taken into account for purposes of determining a long-term, part-time employee’s nonfor-
feitable right to employer contributions under the special vesting rule (IRS Notice 2020-68, Sec. C, I.R.B. 2020-38). Twelve-
month periods beginning before January 1, 2021, are excluded for purposes of determining a long-term, part-time employee’s 
eligibility, under amended Code Sec. 401(k)(2)(D)(ii), to participate in the plan. However, 12-month periods beginning be-
fore January 1, 2021 are not excluded for purposes of determining a long-term, part-time employee’s nonforfeitable right to 
employer contributions under Code Sec. 401(k)(15)(B)(iii). Therefore, IRS explains, unless a long-term, part-time employee’s 
years of service may be disregarded under Code Sec. 411(a)(4) (e.g., years of service before the employee attains age 18), all 
years of service with the employer or employers maintaining the plan must be taken into account for purposes of determining 
the long-term, part-time employee’s nonforfeitable right to employer contributions, including 12-month periods beginning 
before January 1, 2021 (IRS Notice 2020-68, Sec. C-1, I.R.B. 2020-38).

Plan amendments. Plans must be amended by the last day of the first plan year beginning or after January 1, 2022 
(December 31, 2022) in order to allow for participation by long-term, part-time employees.
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than one qualified disaster, the limits apply separately to each 
qualified disaster. The distribution must be made on or after 
the first day of the pertinent incident period and before June 
25, 2021. The participant may elect to include the distribu-
tion in taxable income ratably over a three-year period and/or 
re-contribute the distribution to an eligible retirement plan 
within such three-year period.

A “qualified individual” can borrow the lesser of $100,000 
or 100 percent of the participant’s vested account balance 
from a DC plan for loans made from December 27, 2020 to 
June 25, 2021. For plan loans outstanding on or after the first 
day of the disaster incident period, delayed repayments are 
allowed for the later of one year or June 25, 2021 if the pay-
ment timing meets certain criteria. A “qualified individual” is 
an individual whose principal place of residence at any time 

during the disaster incident period is located in the qualified 
disaster area, and such individual has sustained an economic 
loss by reason of the qualified disaster.

Finally, a participant who took a hardship withdrawal 
intended for the purchase or construction of a principal resi-
dence can re-contribute the distribution to an eligible retire-
ment plan if it could not be used for such purpose because of 
a qualified disaster in the area where the home was located or 
was to be constructed. The participant must have received the 
hardship withdrawal during the period beginning 180 days 
before the first day of the disaster incident period and ending 
30 days after the last day of the incident period. The partici-
pant must re-contribute the hardship withdrawal during the 
period that begins on or after the first day of the disaster inci-
dent period and before June 25, 2021.

INDUSTRY INSIGHTS

United States Government Accountability Office: DOL  
Could Better Inform Divorcing Parties About Dividing Savings,  
July 2020, Highlights of GAO-20-541

GAO is recommending that DOL (1) explore ways to 
collect information on QDRO-related fees charged to par-
ticipants or alternate payees, and (2) take steps to ensure 
information about the process for obtaining a QDRO is ac-
cessible. DOL generally agreed with our recommendations.

What the GAO Found
Although more than one-third of adults aged 50 or older 

have experienced divorce, few people seek and obtain a Qualified 
Domestic Relations Order (QDRO), according to large plan 
sponsors GAO surveyed. . . . There are no nationally represen-
tative data on the number of QDROs, but plans and record 
keepers GAO interviewed and surveyed reported that few seek 
and obtain QDROs. For example, the Pension Benefit Guaranty 
Corporation administered retirement benefits to about 1.6 mil-
lion participants, and approved about 16,000 QDROs in the 
last 10 years. GAO’s analysis of other survey data found about 
one-third of those who experienced a divorce from 2008 to 2016 
and reported their former spouse had a retirement plan also re-
ported losing a claim to that spouse’s benefits. Many experts 
stated that some people—especially those with lower incomes—
face challenges to successfully navigating the process for obtain-
ing a QDRO, including complexity and cost.

Individuals seeking a QDRO may be charged fees for 
preparation and review of draft orders before they are qualified 
as QDROs and, according to experts GAO interviewed, these 
fees vary widely. These experts cited concerns about QDRO 

review fees that they said in some cases were more than twice 
the amount of typical fees, and said they may discourage some 
from pursuing QDROs. Department of Labor (DOL) offi-
cials said the agency generally does not collect information on 
QDRO fees. Exploring ways to collect and analyze information 
from plans on fees could help DOL ensure costs are reasonable.

Divorcing parties who pursue QDROs often had orders 
not qualified due to lacking basic information, according to 
plans and record keepers we surveyed . . . .

DOL provides some information to help divorcing parties 
pursue QDROs. However, many experts cited a lack of awareness 
about QDROs by the public and said DOL could do more to 
make resources available to divorcing parties. Without additional 
outreach by DOL, divorcing parties may spend unnecessary time 
and resources drafting orders that are not likely to be qualified, 
resulting in unnecessary expenditures of time and money. . . .

DOL officials said that the agency has not targeted QDROs 
for enforcement efforts. . . . DOL officials said that among 
175,000 to 200,000 queries annually, it receives about 800 to 900 
QDRO specific queries, and that these are generally related to the 
timeliness of service by the plan and are straightforward to resolve. 

Conclusions
With a substantial increase in the divorce rate among 

those aged 50 and over and roughly 2 million individuals 

Continued on page 12
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LAST WORD ON 401(k) PLANS

New Partial Termination Relief in Last Stimulus Package of 2020
Douglas S. Neville

T he President signed the Consolidated Appropriations 
Act, 2021 (the Act) into law on December 27, 2020. 
The Act, which establishes the budget for the U.S. 

government for its fiscal year ending on September 30, 2021, 
is most well-known for its stimulus provisions that are in-
tended to mitigate the impact of the coronavirus pandemic. 
But in addition to those provisions, the Act contains new 
relief for 401(k) and other qualified retirement plans that 
may help employers that had significant reductions in force 
in 2020.

New Retirement Plan Relief
The Act contains a provision that provides temporary re-

lief from the “partial termination” rules that apply to quali-
fied plans such as 401(k) plans. Under existing rules, if a plan 
experiences a partial termination, all participants affected by 
the partial termination must be fully vested in all employer 
contributions. The determination of when a partial termina-
tion occurs is based on all facts and circumstances. However, 
as a general rule, a partial termination normally would be 
found to occur if the number of plan participants decreases 
by twenty percent or more as a result of a layoff, for example, 
or other similar event.

Section 209 of the Act provides that a plan will not be 
treated as having a partial termination if the number of active 
participants in the plan on March 31, 2021 is at least 80 per-
cent of the number of active plan participants on March 13, 

2020. This exception applies for any plan year which includes 
the period beginning on March 13, 2020 and ending on 
March 31, 2021.

This rule will allow plan sponsors that otherwise would 
have had a partial termination to re-hire (or hire) employ-
ees during the first quarter of the year and potentially avoid 
the partial termination. For example, assume a plan sponsor 
with 1,000 active participants in its 401(k) plan on March 
13, 2020 laid off 400 of those participants in 2020 as a result 
of the pandemic. If the plan sponsor re-hires 200 of those 
employees and they resume plan participation by March 31, 
2021, a partial termination would be avoided. The same re-
sult would presumably occur if the same plan sponsor were 
to hire 200 new employees, so long as those new employees 
become active participants in the plan no later than March 
31, 2021.

The financial impact of this exception on a plan sponsor 
depends in part on the design of its plan. Although this re-
lief may not have an immediate financial impact for all plan 
sponsors, it does provide a clear cut rule that sponsors can 
use to determine whether a partial termination occurred in 
2020 or 2021.

Douglas S. Neville is an attorney with Greensfelder, Hemker & 
Gale, P.C. in St. Louis, Missouri. Doug can be reached at 314-241-
9090 or dsn@greensfelder.com.

divorcing in the United States each year, it is increasingly im-
portant that individuals are informed about their ability to 
seek a portion of their spouse’s retirement upon divorce. . . . 
Establishing a legal claim to a former spouse’s retirement 
account in the event of divorce, however, requires a prospec-
tive alternate payee to navigate a process that can be costly 
and complex. The fees charged for QDRO review and quali-
fication can vary widely, and DOL does not have information 
related to fees that might help the agency and plan sponsors 

determine whether these fees are reasonable. In addition, 
many DROs are not qualified by plans due to missing basic 
information and other errors, which can further increase the 
costs to divorcing parties. Further, obtaining the information 
required to prepare a DRO, . . . can be complicated. . . . For 
some, the inability to understand and successfully navigate 
the process of obtaining a QDRO on their own may dramat-
ically reduce their income in retirement.

The full text of the report can be accessed at: https://www.
gao.gov/assets/710/708566.pdf.
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